STATE OF NEW JERSEY

DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF PARKS AND FORESTRY

OPERATING AGREEMENT
THIS AGREEMENT, made the day of in the year Two
Thousand and Eleven (2011).
BETWEEN
The State of New Jersey
Department of Environmental Protection
Division of Parks and Forestry
Mail Code: 501-04
P.O. Box 420
Trenton, New Jersey 08625

hereafter referred to as Department,

AND

hereafter referred to as Operator.

WHEREAS, Department is the Owner of Liberty State Parkt an

WHEREAS, pursuant to Request for Proposal # r Operator for Liberty
State Park (the “RFP”), a copy of which is attachedeto and made part hereof as Exhibit A,
(Winning Bidder's Name), (“Operator”), wishes tot@ninto this Operating Agreement to operate
and manage food, beverage and concession salesaterthg and events management services
on portions of Liberty State Park (“Park Propert@$ more particularly described below; and

WHEREAS, the Department, subject to the terms set fortthéenRFP, is willing to enter
into this Operating Agreement under the provisi@msenants, terms, and conditions hereinafter
described, which shall be consistent with the tesets forth in the Operator's Bid Response
Proposal submitted in response to the RFP (“Bido&sal”), a copy of which Bid Proposal is
attached hereto and made a part hereof as Exhiaid

NOW THEREFORE, this Operating Agreement is made and enteredont(DATE), by
and between the Department, its successors anghsssind Operator and its successors and
assigns. This Operating Agreement shall bind, andei to the benefit of, the parties and their
respective heirs, executors, administrators, ssocgsand assigns.

THE PARTIES HERETO, for themselves, their heirs, distributes, exesuyto
administrators, legal representatives, succesansassigns, for good and valuable consideration,
the exchange, receipt, and sufficiency of whichegeby acknowledged, hereby covenant and agree
as follows:

1. PARK PROPERTY

The Department hereby grants Operator the exclusgle to operate, maintain, and
manage food, beverage and concession sales anthgadad events management services on
certain Park Property (as hereinafter describedatEd within Liberty State Park for the Term of



this Operating Agreement (as hereinafter descriliedgther with all appurtenances thereto.

(The following description of the Park Property enompasses all possible areas
available to Operator in the Request for Proposalbut will be tailored based on the
successful bidder’s proposal). The Park Property consists of: Rooms 101, a pouioall of
107, 110, 116, 210, 215, 216, 218, 206(a and B, 83d 306, in the Central Railroad of New
Jersey Terminal (“Terminal Building”), the ConcogysSouth Field, Gate House, Rail Car, and
specific outdoor areas adjacent to walkways, tla&|certain parking lots, Liberty Walk, and
the playground, all as depicted on the diagram raags attached hereto and incorporated by
reference as Exhibit C. The Park Property is gtian those portions of Liberty State Park that
are designated as Block 2145, Lots 53, 55, 56, &mThe tax maps of the City of Jersey City,
Hudson County.

Operator may have access to parts of Liberty $tatk outside the Park Property for the
Fourth of July celebration and special events amatdoy the Department on a case by case
basis.

It is expressly understood that this Operatinge&gnent does not in any way whatsoever
grant or convey any permanent easement, leasarfether interest in the Park Property or
Liberty State Park to the Operator.

2. SCOPE OF OPERATING AGREEMENT

A. Operator shall be granted the exclusive rightpgerate, maintain, and manage
food, beverage, novelty and souvenir sales (“B@siscession Services”), daily from January 1
to December 31. Basic Concession Services shalpbe for business from 8 a.m. to 6 p.m. each
day, at the following areas of the Park Property:

* Administration Building Concession Area (excludimgbile units)

» Gatehouse

» Train Baggage Car (mobile unit may be placed oatsat)*

» Historic CRRNJ Terminal, specifically inside theléaving locations:

o0 Northeast Entryway to Waiting Room (excluding mehihits)

0 Room #116 (excluding mobile units)

o Approximately 1,000 sqg ft in Room 107 (which Operatmay convert to a
kitchen)

0 Limited Partial Access to the South Tunnel

» Walkways (limited to mobile unit)*

* Plaza* (limited to mobile unit)

» Parking lots* (limited to mobile unit)

» Liberty Walk* (limited to mobile unit)

» Playground* (limited to mobile unit)

*as approved in Mobile Unit Plan

B. Operator shall possess the ability to proviolecession services to any additional
location within the Park at the direction of thepgagment with as little as twenty-four (24)
hours’ notice.

C. Operator shall provide all concession servares staffing for the annual Fourth
of July celebration at Liberty State Park, whictnaadts approximately 60,000 to 80,000 visitors
and typically requires ten to fifteen (10 to 15§&idnal food concession areas/carts/stands
located throughout Liberty State Park. Operatoll siiddmit a separate management plan for the

Fourth of July celebration to Department by Mayf #ach year for approval, detailing the event
staffing and services to be provided.



D.

Operator shall be granted the exclusive righigerate, maintain and manage

catering and events management services (“Caténegts Management”) at the following
areas of the Park Property:

Waiting Room (Room #101): 6,000 sq ft. High cwilifully enclosed, HVAC,
historic room with tile floor. Capacity: 400 sedtd ,400 standing. Availability:
After 5:30 p.m.

Blue Comet Auditorium (Room #110): Historic auditon style room, with dim-
able lighting, sound system and overhead LCD ptojemodern stained glass
ceiling and carpet flooring. Capacity: 125 seatedilability: After 3:30 p.m.

Room #116: 630 sq. ft. Unfinished storage areh iaitge stainless steel sinks,
electricity and concrete flooring. Availabilityall hours

Kitchen Area (Room #107, part of): Approx. 1,8@pft. High ceilings with
rubber tile flooring. This area is currently beunged as a security screening area,
but will be available for use as a kitchen. Ujilitook-ups are available, but
Operator will have to purchase and install all isseey catering and/or restaurant
fixtures, equipment and inventory. Availabilitgll hours

vii. Restaurant (optional) (Room #107, part ofpprox. 1,580 sq.ft
Availability: 8:00 a.m. to 2:00 a.m..

Riverside Conference Room (Room #215): 969 s€ftirner office. Overhead
LCD projector, baseboard heat, double-hung windalmayall, acoustical ceiling
tiles, sprinklers and sink. Set up as conferenoe; seating 40. Views of
Hudson River and Manhattan. Availability: all msu

Room #210: Conference room. Availability: allune

Room #216: 620 sq ft. Views of Hudson River and N&tan Availability: all
hours

Room #218: 567 sq ft. Views of Hudson River and N&tan. Availability: all
hours

Classroom (Room #206a): 591 sq ft. South vieva wdrtial views of Ellis
Island and Statue of Liberty. Vinyl floor tile,ydvall and exposed brick, 2 x 2
ceiling tiles, incandescent lighting. Availabitityll hours

Classroom (Room #206b): 727 sq ft. South vievinywdrtial views of Ellis
Island and Statue of Liberty. Vinyl floor tile,ydvall, 2 x 2 ceiling tiles, ceramic
sink, wood cabinets. Availability: all hours

Room #302: 1,105 sq ft. Limited North and Sou#ws, wood support beams, 7
ft ceiling height under HVAC ducts. This room vk available as a storage area
for alcoholic beverages and records pertainingpéopturchase and sale of such
beverages. If used for this purpose, Operatorbwiltequired to enter into a
separate lease agreement for nominal rent to cowmifthythe Division of Alcohol
and Beverage Control regulations. Availabiligli hours

Room #306: 1,173 sq ft. East views of Hudson Rarel Manhattan.
Commercial carpeting, drywall, ceiling tiles andbboard heat. Availability: all
hours

Concourse: 23,000 sq ft. Historic structure, éamgof-covered outdoor area,
open wall, no HVAC, concrete floor. Capacity: 108®ated and 3,000 standing.
Avalilability: after 6:00 p.m.



» South Field: Approximately 750 ft by 200 ft. Gsdgeld without amenities.
Availability: after 6:00 p.m.

E. Operator shall also have the exclusive riglaatestruct and operate a kitchen and
restaurant in the following areas of the Park Prigp&itchen, RestauranQptional, depending
on successful bidder’s proposal)

F. A liquor license is not included as part of RiEP or the Operating Agreement. It
will be the responsibility of the Operator to appdythe Division of Alcoholic Beverage Control
(ABC) for, and be qualified to hold, a license &l &nd serve alcoholic beverages for on-
premise consumption(Based on Operator’'s Operational Management Plarbsutted with its
proposal, the final Operating Agreement will incledspecific areas within Park Property in
which Operator will have the right to serve alcolhmbeverages and the times those beverages
will be sold, pending grant of license by the Diwis of Alcohol and Beverage Control.The
Department will require Operator to enter into pasate lease agreement for nominal rent for
the room in which Operator will be storing alcoledbeverages and records related to the
purchase and sale of said beverages, pursuant@rég@ulations.

G. The rights and privileges granted to Operatothis Agreement shall not be
construed to restrict, condition, or prevent Deperit from scheduling activities, events, or
affairs on Park Property as part of Department'siagament and operation of Liberty State
Park. The Department, including Liberty State Pankl the State Park Service, reserves the
right to organize and manage up to five events & ya& Park Property, and shall provide
Operator with no less than 90 days notice of swemts.

(Other services may be added to this section basethe successful bidder’s proposal).

3. TERM

A. The Term of this Agreement shall begin Decenthe?011 (“Effective Date”), at
which time this Agreement shall take full force affiect. Operator shall operate the Park Property
during the Term of this Operating Agreement begigron the Effective Date and continuing for a
period of ten (10) years (the "Initial Term”) frothat date until the expiration of the Operating
Agreement (“Expiration Date”), unless the Operatkggeement shall end sooner pursuant to any
of the terms, covenants, or conditions, hereinigem or pursuant to law. The Department may
terminate this Agreement during the Term of theeggnent in accordance with the termination
provisions as contained herein, in the RFP, orcgoaance with applicable law. In the event of
such termination, after expiration of the noticeiqgug Operator shall not be permitted to enter the
Park Property without accompaniment of a repretieataf the Department.

B. Provided that no event of default has occurned ia& continuing, Operator may
request that the term of this Agreement be renelwe@n additional five (5) year period (the
“Renewal Term”) by giving Department written notioé Operator’s request to renew no less
than one hundred and eighty (180) days prior to @kgiration of the Initial Term of this
Agreement. Department reserves the right to dissap renewal of this Agreement if
Department determines that Operator has not setisiity complied with the terms, covenants,
or conditions herein provided or pursuant to lawth@at continuation of this Agreement is not
consistent with reasonably anticipated plans farettgoment or use of the Park Property by
Department. In the event that Operator’s requastdnewal is not approved by Department on
or before sixty (60) days prior to the scheduledirtion date of this Agreement, said request
shall be deemed to have been denied, and this mgrdeshall expire as herein provided. The
Initial Term and the Renewal Term are hereinaftédlectively referred to as the “Term.” This
Agreement shall not be renewed upon the expiraifoine Renewal Term. Operator shall not
continue operation of the Park Property beyondettration of the Renewal Term except upon
execution of a new Agreement or as provided fd?anagraph 57 hereof.

4. CATERING/ EVENT MANAGEMENT SERVICES

A. The Department reserves the right to disappmivan event based on, but not



limited to, such reasons as conflicts with otheerg#s occurring at Liberty State Park (see
Paragraph 4B), security concerns, inconsistenci Wiperational Management Plan and the
integrity of Liberty State Park, the event not lgeem appropriate use of a public facility, the
event not constituting a permissible use of Padperty.

) Operator shall not schedule events on dadesciling with large concerts
and events at Liberty State Park, including therffoof July celebration, Earth Day
celebration (to be held on a weekend date neamath#al Earth Day), and any other
Department-sponsored events held at the TerminédiBg (approximately five [5] per
year). The State Park Service (SPS) shall notggr@tor, as far in advance as possible,
but at least ninety (90) days prior to any SPS-Department-sponsored events that
require the use of Park Property.

B. No candles or open flames of any type are pégthitvithin any portion of the
Terminal Building. No decorations, apparatusesdevices of any kind shall be placed or
secured to the Terminal Building’s second or thilabrs, including but not limited to the
railings, banisters, pillars, balconies, and beams.

C. For each event on Park Property, Operatorl shabilize, set up, serve, break
down, and return the Park Property to its origisahdition by 7:00 a.m. the next day.
Returning Park Property to its original conditiomcludes, but is not limited to, cleaning,
furniture rearrangement, and trash removal. TheaDegent shall assess additional fees for its
cost of cleaning the Park Property and returnirg Bark Property to pre-event condition if
Operator does not meet this obligation. Repetditdagre to meet this obligation may result in
alteration of acceptable event timeframes and neagyeemed a default of the Agreement.

5. ADDITIONAL STATE PARK SERVICE AND STATE PARK POL ICE STAFF

A. The Operator is solely responsible for prongliall staff necessary for the
management and catering of any event schedulecadnHroperty. The SPS and/or State Park
Police (SPP) will not be available to support osistswith any scheduled events, unless the
Department requires such support staff pursuafaragraph 5B or unless the Department pre-
determines and approves such State employeesist ass

B. A Black Seal approved SPS maintenance empl®syeequired to be on-site for
events that take place when the Terminal Buildirogger is in operation. The cost of the SPS
maintenance employee will be the sole responsitolitthe Operator for events occurring during
hours the park is closed to the general public.

C. Operator is solely responsible for providingcuwity. Notwithstanding the
Department’s reliance on Operator to furnish allessary staffing, the Department reserves the
right to require additional security to be provideyl the State Park Police (SPP) or additional
SPS maintenance employee(s) if deemed necessddgfgrtment due to the size and/or scope
of an event. The total cost of any additional SBBSSPP employee(s) shall be the sole
responsibility of the Operator.

6. PARKING AND DELIVERIES

A. Guests attending events at the Park Property Hedd mormal Park operating
hours shall park in the parking lot adjacent to fre¥minal Building (“Ferry
Parking Lot”) as depicted on the map attached beest Exhibit C. The
Department has a management agreement with Cdparking Systems, Inc.
(“Parking Vendor”), to maintain and operate therieral Parking Lots (“Ferry
Parking Lot” and “2-Hour Lot”). Under the terms this agreement, the Parking
Vendor has the authority and responsibility to exdilparking fees for events held
after normal park operating hours, provide valekipg and remove snow and ice
from Terminal Parking Lots. Operator will be boubg the terms of the
Department’s current and future management agresnien Terminal Parking
Lot. The current agreement with the Parking VenHas been extended to
October 31, 2011.



B. A fee will be charged to anyone who utilizes theH@ur Parking Lot,” as
depicted on the map attached hereto as ExhibibiOnbre than two hours. Said
fee may be paid in advance by another party.

C. Exclusive parking for Operator, its employees anaspective event customers,
shall be at Ferry Parking Lot, shown on the magacatd hereto as Exhibit C.

D. Operator may allow deliveries and pickup of sumpliehind the Terminal via
gravel road and shall use its best efforts to enthat such deliveries and pickups
do not interfere with operations at Liberty Stasek?

E. Operator is completely responsible for the cleadmof any parking area used
during an event. The Department reserves the tbharge Operator a fee for
any additional clean-up by State Park Service eysas that is attributable to any
evening or off-hours event held or organized by r@joe.

7. PAYMENTS TO THE DEPARTMENT

A. Operator shall pay to Department an annual &gy Agreement Payment in the
amount of Dollars ($ ) (“Basenttay”) plus an additional payment of a
percentage of gross revenue (“Variable Paymentte base payment is payable on the Effective
Date of this Agreement, and on the anniversarp@iffective Date for the remainder of the Term.
The Variable payment for the First Term Year shaldue on (enter date) of the Second Term Year
and on (enter date) of every year for the prionT&ear thereafter for the remainder of the Term.
The Base Payment shall annually increase by tf®epefcent on the anniversary of the Effective
Date.

B. For purposes of calculating the annual Variddgment, gross revenue is defined
to include all sales at the gross selling pricenefchandise and items of every character sold in,
upon, or through the Park Property by the Operatorany other person, firm, or corporation,
including, but not limited to, all revenues andesalelated to the food and beverage, novelty and
souvenir, catering and event management operaicime Park Property, and gross charges for all
services to customers or patrons, and shall incdatkss and charges for cash and credit, regardless
of whether or not the same is collected or unctlfcless all proper credits for returned
merchandise, merchandise exchanges and merchaadisellations, allowances, or discounts, as
well as any sales taxes collected by the Operatr@mitted to taxing authorities with respect to
each Term Year as provided in the Operating Agreéme

C. All Operating Agreement Payments shall be pgaydcheck made payable to
"Treasurer-State of New Jersey" and sent to:

Liberty State Park
200 Morris Pesin Drive
Jersey City, New Jersey, 07305

D. Any Operating Agreement Payment not made obefore the date provided in
Subparagraph 7A hereof shall be considered past dllepast due amounts shall be assessed a
monthly penalty of one and one-half percent (1.6%ihe total amount due calculated on the tenth
(10th) day of each month.

E. In the event any check for payment is returtedDepartment, all future
compensations shall be made by Certified or Castiecks only.

8. RECORDS, MEETINGS, AND AUDIT

A. Operator shall maintain complete and adeqtiatncial records that will allow
Operator to prepare financial statements in acooelawith generally accepted accounting
principles. Operator shall retain such records dbileast six (6) years from the expiration or
termination of this Agreement. Such records shellmade available for audit during normal
business hours by an authorized representative epfaiiment to determine the adequacy of



Operator's financial management systems and ithteon&ol systems established to meet the terms
and conditions of this Agreement and that the firerstatements are fairly presented in accordance
with generally accepted accounting principles. Té=ilts of any audit by the Department shall be
final and binding on the Operator, including but limited to the Department’s determinations with
respect to revenue reporting and payment by thea@pe

B. Operator shall prepare and compile, or ovetisegreparation and compilation of,
and submit to the Department a quarterly finan@gbrt itemizing actual revenues and expenses
against projected revenues and expenses.

C. Operator shall, on or before February 28 ofhegear, conduct and provide
Department with a complete audit of its gross reeeior the prior calendar year ending December
31 prepared by a Certified Public Accountant lieeht practice accounting in the State of New
Jersey (“Audit”). In the alternative, Operator mpyovide a special report as prescribed in
Statement on Auditing Standards No. 62 preparea IGertified Public Accountant licensed to
practice accounting in New Jersey to fulfill thegjuirement (“Special Report”).

D. Operator, its contractors, and subcontracgrall provide the Department, through
an authorized representative, reasonable accesndtdhe right to examine all records, books,
papers, or documents reasonably related to Oparatoeration of any part of the Park Property
and any services being performed pursuant to antyaxt or subcontract. Proper facilities shall be
furnished for access and inspection. The Depattrinas the right to request, and the Operator
agrees to provide free of charge, all informationd eopies of all records.

E. The Operator shall confer with the Department attend meetings with
Department officials and other persons as reaspnajuested by the Department to discuss
matters relating to the operation and developmithisoPark Property.

F. All data, technical information, materials gatid, originated, developed, prepared,
used, or obtained in the performance of this Agesgmincluding but not limited to all reports,
surveys, plans, charts, literature, brochures, inggi records (video and/or audio), pictures,
drawings, analyses, graphic representations, satwamputer programs and accompanying
documentation and printouts, notes and memorandéemprocedures, and documents, regardless
of the state of completion, which are preparedfoare a result of the services required under the
Operating Agreement, shall be and remain the ptppéthe Department and shall be delivered to
the Department upon thirty (30) days’ notice byErepartment.

G. All financial, statistical, personnel, and/ectinical data supplied by the Department
to the Operator are confidential. The Operataiequired to use reasonable care to protect the
confidentiality of such data. The use, sale, éerofg of this data in any form by the Operator, or
any individual or entity in the Operator's chargeemploy, will be considered a violation of the
Operating Agreement and may result in terminates,well as the Operator's suspension and
debarment from State contracting. In additionhstanduct may be reported to the State Attorney
General for possible criminal prosecution.

9. ADDITIONAL PAYMENTS (SELF HELP)

If Department incurs any expense by reason of &pes breach of this Agreement or
Operator’s failure to perform any obligation heréein Operator shall be liable for payment of such
reasonable expense, including reasonable attorriegs and costs, which shall be deemed an
Additional Operating Agreement Payment and be addednd become part of the next Base
Payment due to be paid by Operator.

10. MOVEABLE AND NON-MOVEABLE TRADE FIXTURES

A. Operator shall be required to provide the fwiltg moveable trade fixtures:

1. A minimum of five (5) mobile units for provision dbod, beverages,
novelties and souvenirs, pretzels, Italian ice, etc

2. A quality, semi-permanent (fixed, but temporaryhcession area within a



pre-approved portion of the Terminal Building orrcourse consisting of
a full-service food preparation and sales aredudneg high-quality wood
shelving, display racks and storage closets foehi@s. Mobile units will
not be permitted in the Terminal Building.

3. A minimum of one (1) dedicated pickup/delivery @i

4. Storage freezers.

5. Safes, point of sale devices/cash registers, aglgtisg.

B. Operator shall, at its sole cost and expensayige all Non-Moveable Trade
Fixtures, as that term is defined in subparagra® @f this Operating Agreement, and
all Moveable Trade Fixtures, as that term is define subparagraph 15D of this
Operating Agreement (collectively, “Fixtures”), iaufficient quantity and quality
necessary for the management, maintenance andtioperd the Basic Concession
Services and Catering/Event Management Serviceacaordance with this Operating
Agreement.

C. All Non-Moveable Trade Fixtures, which for theirpose of this Operating
Agreement shall be defined as including fixturegjipment and other property necessary
for the maintenance, management and operationeoB#sic Concession Services and
Catering/Event Management Services in accordandk this Operating Agreement,
attached to and/or physically incorporated intoRlaek Property, shall be the property of
the Department. Operator has submitted an invermdbNon-Moveable Trade Fixtures
and Department has acknowledged receipt of andoapgrthe Inventory of Non-
Moveable Trade Fixtures. Said Inventory is attadoeeand made a part of this Operating
Agreement as Exhibit E. Operator shall not chatfgequality of, remove, replace, or
add new Non-Moveable Trade Fixtures without firditaining the express written
approval thereof by Department. Said approvall db&lissued based on Department’'s
reasonable determination that the change in quaditgoval, replacement and/or addition
of new Non-Moveable Trade Fixtures is consisterthwiis Operating Agreement. In
the event of any removal, replacement and/or additOperator shall submit a revised
Inventory to Department within twenty (20) dayseafsaid removal, replacement or
addition.

D. All Movable Trade Fixtures, which for the puggoof this Operating Agreement
shall be defined as including tables, chairs, lsyerhina, glassware, silverware, display
racks and any other property necessary for the teraance, management and operation
of the Basic Concession Services and Catering/Evdahagement Services in
accordance with this Operating Agreement, placeduswd in the Park Property by
Operator that are not attached to and/or physidattprporated in the Park Property,
shall be the property of Operator. Operator hasmsiled an Inventory of Movable Trade
Fixtures and Department has acknowledged recei@ndf approved the Inventory of
Moveable Trade Fixtures. Said Inventory is attadiveaind made a part of this Operating
Agreement as Exhibit F. Operator shall not chatgequality of, remove, replace, or
add new Moveable Trade Fixtures without first ofitag the express written approval
thereof by Department. Said approval shall beedsaased on Department’s reasonable
determination that the change in quality, removaplacement and/or addition of new
Moveable Trade Fixtures is consistent with this @peg Agreement. In the event of
any removal, replacement and/or addition, Opersibatl submit a revised Inventory to
Department within twenty (20) days after said realpkeplacement or addition.

E. Operator shall, at its sole cost and expengmireand maintain all Fixtures in
good order and repair and replace all Fixtureseggssary so that the type and number of
Fixtures described in each Inventory is availabieakh times for the management,
maintenance and operation of the Basic Concessienvice@s and Catering/Event
Management Services in accordance with this Opey#greement.



F. Prior to the End of Term of this Operating Agreemedperator shall sell to
Department those Moveable Trade Fixtures selegtdddpartment from the then current
inventory of Moveable Trade Fixtures at a mutuallyeed upon price, free of all liens,
encumbrances or restrictions. If department eléstpurchase any Moveable Trade
Fixtures, Department shall select those Fixtur@sténds to purchase at least thirty (30)
days prior to the expiration of the terminationtims Operating Agreement. Department
shall have a period of six (6) months after saldc®mn to pay Operator for the Movable
Trade Fixtures purchased.

11. PURPOSE

Operator agrees to operate the Park Propertysfanténded purpose in the manner set forth
in the RFP and the Operator’s Bid Proposal. Ther&pr may not operate or use the Park Property
for any other purpose without the prior written sent of the Department, which may be given at
the Department’s sole discretion.

12. CONDITION OF PARK PROPERTY

Operator has inspected the Park Property and @citep “as is” condition and without
representation or warranty of any kind by Departmencluding, without limitation, any
representations or warranties of fithess for aqadar purpose.

13. MONTHLY REPORT

On or before the tenth (10th) of each month dudpegration, Operator shall assemble the
following: (1) a separate "Monthly Report" contaigia Statement of Total Gross Receipts,
excluding New Jersey State Sales Tax, derived bgr&pr from all operations approved by
Department during the previous month for both GateEvents and Food/Catering/Novelty
operations/locations; and (2) the daily reportswshg each day’s sales activity. These reports
shall be sent to the Department on a quarterlysbasi

14. OPERATIONAL MANAGEMENT PLAN

A.  Operator has submitted to Department and Departhenapproved a
comprehensive plan for the Basic Concession SexviCatering/Event Management
Services, Restaura(aptional, depending upon successful bidder’s prept, and other
services proposed by Operator in its Operationaiddament Plan that have been
approved by the Department. The Operational Mamagé Plan is incorporated in and
made a part of this Agreement as Exhibit D. Ther@ponal Management Plan consists
of the following:

I. a detailed description of the proposed servicdgetprovided by Operator;

il a description of fixtures and equipment to be ptediby Operator

iii. a staff organization plan which shall include numlzé employees,
description of duties and qualifications for eadisifon

iv. A plan detailing items of food, novelties and sauve to be sold from
fixed units and their projected prices, within th@&ameters specified in
Paragraph 18 of the Operating Agreement.

V. A Mobile Unit Plan, including: the number and pospd general
locations of all mobile units (from the list of a\adble locations set forth
in Section1.3.1A); all food, novelties and souvenirs to be soldrfreuch
units; the projected prices of all food and itenas $ale, within the
parameters specified in Paragraph 18 below; anairpg of all mobile
units, along with signage.

Vi. Operator’'s procedure for booking events, includdgposit, refund and
cancellation policy;

Vii. Operator’s fee schedule*, including deposit, refuadd cancellation
policy;

viii.  The financial management system and internal cbphacedures to be
established;

IX. an emergency procedures plan;



X. proposed months, days and hours of operation foh egrvice to be

provided;

Xi. identification of each room in which Operator indento serve alcohol,
and the hours of service;

Xil. proposed plans for improvements

xiii. ~ plan for ensuring that the staff of Liberty Statarke (“Park Staff”) is
notified of all events occurring on the Park Prop@nce the events are
booked and that Park Staff has electronic accesketdull calendar of
events on the Park Property at all times;

xiv.  plans for constructing and operating a public istat should include a
construction schedule, initiation dates, anticidateompletion dates,
detailed plans for operating restaurant, includpposed hours of
operation and the types of food to be sold.

B. Operator shall be permitted to amend the Operdtibfamagement Plan from time to
time, subject to the prior written approval of bepartment. Department’s approval of a
proposed amendment shall be based upon Departnustésmination that the proposed
amendment is necessary and reasonable.

C. Operator shall not deviate from the approved Opmrat Management Plan without
submission and approval of amendments by Departm@perator’s deviation from the
approved Operational Management Plan without symtroaal may be grounds for
suspension of operation under Paragraph 40Ai af Algreement and/or termination of
this Agreement under Paragraph 40Aii of this Agreein

15. HOURS OF OPERATION AND LIMITATIONS

A. Liberty State Park Hours of Operation:

Hours of Operation of Public Areas in Park Property
Dates: January 1 to December 31

Days: Sunday through Saturday

Hours: 8:00 a.m. to 6:00 p.m.

B. The Park Property shall be available for Operatotdnduct business during the
following dates, days, and hours as specified below

Waiting Room and Blue Comet — Wintstart times include setup)
Dates: October 1 to April 1

Days: Sunday through Saturday

Hours: 2:30 p.m. to 11:00 p.m.

Waiting Room and Blue Comet — Sumnfstart times include setup)
Dates: April 1 to September 31

Days: Sunday through Saturday

Hours: 3:30 p.m. to 11:00 p.m.

Concourse and South Field
Dates: October 1 to April 1
Days: Sunday through Saturday
Hours: 6:00 am to 11:00 p.m.

Terminal Building— Food/Novelty Stands (Requiredurof Operation)
Dates: January 1 to December 31

Days: Sunday through Saturday

Hours: 8:00 a.m. to 5:30 p.m.

The Superintendent of Liberty State Park (“Park e3imqpendent”) shall have sole authority to
determine whether or not an area will be closedtdueclement weather. The Department shall
not be responsible to Operator for any loss or dgntaused by such determination.
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16. PARK CLOSURE

A. Department reserves the right, in its sokedtion, to close public access to all or
part of the Park as Department determines to bessacy due to the lack of availability of
sufficient funds specifically appropriated for theaintenance and operation of the Park. If
Department determines to close part of the Parker@pr shall continue to conduct those
operations in the area o the Park open to pubtiesscthat Operator would operate in under this
Agreement if the entire Park was open. Operatoelhewaives any right, claim or remedy
available to Operator at law or equity as a resuDepartment's action under this paragraph and
Department shall not be liable to Operator andfoy party claiming through Operator for
damages or compensation as a result of Departnaetits under this paragraph.

B. Operator shall commence full operation withue (5) days after the Park or the
affected part thereof is reopened to the public.

17. PRODUCT QUALITY, INVENTORY, AND PREPARATION

Operator shall sell only food products of good guyand shall at all times be completely
responsible for obtaining and maintaining suffitigtventories of all food products and novelty
items to meet the needs of the public.

18. PRICES

Operator shall submit in writing proposed pricesbi® charged for all products and
services, including but not limited to: event feeafered menu items; accessories; food; and
novelty items. Operator shall obtain the writtgapraval of Department for said prices at least
thirty (30) days prior to the commencement of opers and on an annual basis thereafter
during the term of this Agreement. The Departnsdral have the right to approve or reject the
items and prices. Operator shall submit all predogrice changes in writing to and obtain the
written approval of Department before the proposieainge can become effective. At no time
shall Operator's prices exceed the fair market revaling local prices charged for similar
products. All food & novelty prices must be promerly displayed and properly sized to be
easily read by patrons at all times.

19. STAFF

A. Operator shall engage a sufficient numberebfable, competent, and qualified
staff of legal age for operation and managememptoh location(s) covered by this Agreement to
meet the needs of the public unless an alternattaéfing plan is approved by the Park
superintendent.

B. If Department determines that Operator haspnotided a sufficient number of
reliable, competent and qualified staff of legad &gr operation and management of the services
to be provided under this Operating Agreement, @per shall, upon receipt of written
notification from Department, correct the staffidgficiencies described in said notice. If the
deficiencies described in said notice are not cteck by Operator, upon receipt of written
notification from Department, Department may susp@perator's operation as provided in
Paragraph 40Ai of this Operating Agreement ancdéominate this Operating Agreement under
Paragraph 40Aii of this Operating Agreement.

C. Operator's employees are to wear apparel amtientags to identify and
distinguish them as concession employees. Thedy@@parel and identification is subject to
prior approval by Department.

20. MOBILE UNITS

A. The Operational Management Plan, which has beggproved by Department,
includes a Mobile Unit Plan addressing the numbbemdts, general locations of the units, items
to be sold, proposed prices, and pictures of albilaaunits, including signage. The general
outdoor locations in which Operator may operate itealmits include the following, described
more particularly in the map attached as Exhibitte Train Baggage Car, along Liberty Walk,
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adjacent to walkways, plaza, roadways, parking, latel playgrounds. The specific locations
within these designated locations shall be agrepdnubetween the Operator and Park
Superintendent and approved by the Department.bilManits shall not be operated inside of
any building, obstruct pedestrian walkways, or nlgdtvehicular traffic. Any violations of these
conditions shall result in the loss of mobile ungage and may be deemed a default of this
Agreement.

B. The minimum required complement of mobile sinih-season, is five (5) units.
The mobile units must be assorted and capablereingehot or cold items, such as hot dogs,
hamburgers, pretzels, soda, ice cream, Italiannioeelties, and any special but reasonable item
requests.

C. Operator shall maintain all mobile units iclaan and neat condition, replacing,
repairing, and painting each pushcart as needelil.sighage and prices shall be visible and
easily readable by the visiting public and previgapproved by the Department.

D. Operator reserves the right to approve mobilgs based on their quality and
appearance.
E. Storage areas for the mobile units will bevted by the Department.

21. MAINTENANCE AND REPAIRS

A. Operator shall preserve and maintain in good aelean condition, reasonable
wear and tear excepted, all State structures amigreent, including the exhaust system(s), now
installed or which may hereafter be installed arated in any Park Property. Operator shall
service and clean the exhaust systems annuallpgitine last week in September. Operator is
completely responsible for the interior maintenaofcthe structure(s) and cleanliness of the Park
Property.

B. Upon expiration or termination of the Agreeme®@perator shall deliver up
peaceable possession of the Park Property and@tated equipment to Department in as good
and clean condition as the Park Property and eqnprvere delivered at the commencement of
the Agreement, reasonable wear and tear exceptethe event that Operator does not deliver
up possession as herein provided, Department nsgreethe premises and equipment to such
condition, and the cost thereof shall be paid ber@r to Department within fifteen (15) days
after demand therefor.

C. Operator shall, at its sole cost and experesp knd maintain the Park Property,
including any improvements constructed or locakentg¢on, clean, neat, and well maintained.

D. Operator shall, prior to the commencement cdrappons under the Agreement,
provide to Department for each location(s) an eqeipt maintenance plan, together with a
schedule for preventative maintenance and reponnamtenance completion and equipment
condition. Failure to comply with this preventa&iwmaintenance schedule shall result in the
Operator being responsible for all repairs or regtkaent of equipment. The review and
Department inspection of each location(s) anddtgmment will be conducted during the routine
inspection of each location and as a part of thar-gad close out inspection. Failure to
maintain, repair, replace, or pay for equipmenalasve provided shall be considered a material
breach of this Agreement and shall be cause fanitation hereof in the discretion of the
Department.

E. Operator shall be responsible for and ensuat #fi patrons, sub-operators,
licensees, and permittees are satisfying all otiiga to maintain and repair areas occupied by
them as required under any sub-operating agreemnether applicable legal instrument.

22. GARBAGE DISPOSAL, RECYCLING AND BIOGRADABLE MAT ERIALS

A. Operator shall be responsible for maintairtimg cleanliness of the Park Property.
The Operator shall ensure placement of all garkge trash generated by its operation in
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designated containers and ensure that said corgaéme emptied daily or as more frequently
required by the Department at a location withinRiaek designated by the Department. Disposal
cost from this location shall be borne by the Dapant. The Operator shall provide such
additional trash containers as may be requireccepkhe immediate area clean at all times. The
type of trash container provided by the Operat@ildie approved by the Department prior to
installation.

B. Operator shall keep the Park Property fre¢rash and be responsible for the
collection, disposal, and recycling of all garbagabbish, and other waste from the areas
described. Operator shall participate in and cgmpih all recycling programs.

C. Any wrapping, containers, bowls, plates, aastmr cups that are not intended for
reuse must be composed of biodegradable mategalniaterial capable of being broken down
from a complex molecular structure into simpler egasnd organic compounds by living
microorganisms.

23. UTILITIES

All costs associated with the Operator’s water asagd septic system usage will be paid
for by the Department, as will utility usage costier than for phone and data lines. Operator
will be responsible for installation and usage fleesall phone, fax, internet and other data lines,
the placement of which on Park Property must bercyga in advance by the Park
Superintendent.

24, SECURITY

Department is responsible for the security of tieeminal Building during public hours
and when the building is unoccupied. Operator spoasible for providing security for events
held on Park Property after public hours and tousnghe Terminal Building is completely
secure after every evening and/or off-hours evedtraay be held liable if damage occurs due to
its negligence in properly securing same.

25.  TAXES AND ASSESSMENTS

All taxes and assessments that might be imposedgdthe Term of this Agreement by
any governmental body by reason of the Operatqrésaiion of the Park Property shall be paid
by Operator. If any tax or assessment may beliegald in installments, Operator shall have
the option to pay such tax or assessment in installs, except that each installment thereof and
all interest thereon must be paid by the final deded for the payment thereof, and in the event
that the whole amount thereof is not paid prioth® expiration of the Term of the Agreement,
the payment thereof shall remain a continuing @biogn of Operator after the expiration or
termination of the Agreement. Operator immediasélgll forward any notice of such tax payment
to Department and any notice of assessment, tdxadpilany other notice, correspondence or
document relating to local property taxation of Bk Property to the Department.

26. ACCESS TO PARK PROPERTY

During the Term of this Agreement, as the ownehefPark Property, the State retains the
unfettered right to enter the Park Property for @@ason or no reason at all.

27. DEVELOPMENT OF PARK PROPERTY

Any other provision herein contained to the camtmaotwithstanding, in the event that
Department gives Operator written notice that Depant requires all or any part of the Park
Property for development or use for any public psgy Operator shall, within the period set forth
in said notice and without any compensation therejoDepartment to Operator, abandon use of
the Park Property or part thereof designated byaRey@nt within the notice period.

28. ADVERTISEMENT AND PROMOTION

A. Operator shall not post or allow any signadvertisements of any description to
be painted or posted on the Park Property, anyhefhuildings or structures on the Park
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Property, and/or on any other property or improvein@mprising part of Liberty State Park
unless specifically approved by Department in wgti Operator shall not use the Department’s
or State’s names, logos, images, or any data aftsearising from the Agreement as part of any
commercial advertising without first obtaining tiveitten consent of the Department. Operator
shall not be permitted to change or profit from tia@ne of any structure or building on the Park
Property by, for example, selling or licensing nagnrights to the Park Property. Operator shall
not change the name of any part of the Park Prppdathout the prior written consent of the
Department. Operator shall not issue news relgas#gining to any aspect of the services being
provided under the Agreement without the prior t&ntconsent of Department.

B. Operator shall, in all promotion and adverigat of and any scheduled event(s)
at or pertaining thereto, provide that the ParkpBrty is administered by the State of New
Jersey, Department of Environmental Protection,idbiw of Parks and Forestry as part of
Liberty State Park.

C. Prior to implementation of any and all promatiand advertisement of the Park
Property and any scheduled event(s) at or pertitnareto, Operator shall submit to and obtain
written approval by Department of all plans for mation and advertisement of the Park
Property. Such approval shall not be unreasonalthheld. In the event that Department does
not approve or disapprove an advertisement or ptiom@lan within fifteen (15) days after
receipt thereof by Department, said advertisemedtggomotion plan shall be deemed to have
been approved.

29. IMPROVEMENTS OR CONSTRUCTION

A. Operator will have the option to install ardaisound system and an architectural
lighting system on the first floor of the TerminBlilding with Department’s prior approval.
Operator must submit complete plans and receive aib@gnt approval prior to the
commencement of any work. Department will havedpgon to retain systems at the expiration
or termination of the Agreement, or request themnoval by Operator.

B. Operator will have the option to install aeratg or preparation kitchen within
the designated 1,000 square feet of Room 107 i ¢émninal Building. Operator must submit
complete plans and receive Department approvat pithe commencement of any work. All
Non-Moveable Trade Fixtures as defined in Paragdd)s), installed by Operator, shall become
the property of Department at the termination ¢f hgreement.

C. As the Park Property is listed in the New JemRegister of Historic Places, all
preservation, restoration, improvement, maintenamak all other work of any nature (including
labor and material) that will affect historical asfs of the Park Property, either external or ivakr
to the land or structures shall be done in compéawith all federal and State statutes and
regulations pertaining to the designation of thek Faoperty as an historic site including but not
limited to the “Standards for Historic PreservatiBrojects” published by the Secretary of the
United States Department of the Interior and afpgroval by the New Jersey Historic Preservation
Office and the New Jersey Historic Sites Counciny work on the Park Property shall be
considered to have an effect on whenever any gonaf the undertaking causes or may cause any
change, beneficial or adverse, in the quality eftifstorical, architectural, archeological or catu
characteristics that qualify the premises to mieeftctiteria of the State and National Register. An
effect occurs when an undertaking changes theritytegf location, design, setting, materials,
workmanship, feeling or association of the premifest contributes to its significance in
accordance with the State and National criteria.

D. Operator shall not enter into any contractdocommence any work, renovation,
restoration, preservation, or improvement projextiuding but not limited to the construction or
placement of any non-permanent building, structorgny change in the natural condition of the
Park Property (collectively “Improvements”), withtodirst submitting to Department, and
obtaining Department’s written approval of, an loygment Plan for the proposed
Improvement. The Improvement Plan shall includé hot be limited to: (a) a description
(including plans and specifications when deemedagpjate by Department) of each Improvement;
(b) a schedule for initiation and completion of ledmprovement; (c) a statement whether each
Improvement will be performed by Operator or a cactbr; and (d) such additional information
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that Department may reasonably require to deternwmether to approve the proposed
Improvement.

E. Department's approval shall be based upon Deeat's determination that
Operator is capable of completing the proposeddwegment, that the intended use and character of
the proposed Improvement is consistent with thepgaes of this Operating Agreement, is
compatible with the natural condition of the Par@gerty, is consistent with the terms of the grants
agreements, and/or statutory funding sources untieh Department acquired or developed the
Park Property, and will not pose a threat to pufdalth and safety. As approved by Department,
said Improvement Plan shall become a part of thisr&@ing Agreement by reference, and Operator
shall not modify or deviate therefrom without ficditaining Department’s express written approval.

F. All Improvement Plans submitted to DepartmgntOperator under this Paragraph
are for the purpose of assisting Department inraeténg whether to approve the proposed
Improvement under the criteria for approval sethfan Subparagraph D of this Paragraph.
Department's approval of any such plan throughDiivéesion of Parks and Forestry shall not be
construed to relieve Operator of its responsibiiityobtain and maintain all licenses, certificates,
permits, and approvals now or subsequently requoyeldederal, State, and local authorities for the
construction and use of the Improvement. Operstail, prior to the commencement of any
Improvement, apply for and obtain all Federal, &tand local licenses, certificates, permits, and
approvals required for construction of the propokagrovement. Upon the issuance of said
licenses, certificates, permits, and approvals,r&@peshall submit copies of same to Department
and then commence the Improvement project in aaosewith the approved Improvement Plan.
All construction shall be done in a good and worklika manner in accordance with the approved
Improvement Plan and all requisite licenses, deatiés, permits, approvals, and any other
requirements of federal, State, or local authariti@ving jurisdiction.

G. Approval by Department of design plans, speatiibns, and reports submitted by
Operator in accordance with this Operating Agrednseall not in any way relieve Operator of
responsibility for the technical accuracy theredDperator is responsible for the professional
guality, technical accuracy, timely completion, awndordination of all designs, drawings,
specifications, and reports furnished under thisr@jng Agreement. Operator shall, at its solé cos
and expense, correct or revise any errors, omss@nother deficiencies in its designs, drawings,
specifications, and reports. Approval or accemahereof by Department shall not be construed as
a waiver of any rights of Department under this 1@fpeg Agreement or any cause of action arising
out of the performance of this Operating Agreement.

H. Department reserves the right to approve tioation, type of structure, and/or
physical alteration involved in any Improvement atwl require that Improvements be
constructed or placed in such a manner that thgybaaemoved with minimum damage to the
Park Property.

l. Operator shall, prior to the commencement iy dmprovement, apply to all
federal and State authorities having jurisdictimerothe Park property and the Improvement to
be performed for building and other permits, li@nand approvals required for construction of
the proposed Improvement. Prior to commencementaofstruction, Operator shall give
Department satisfactory written evidence that Operhas obtained all required permits and
approvals. Upon the issuance of all required lmgiénd other permits, licenses and approvals,
Operator shall commence and diligently prosecuée Ithprovement by one or more general
contractors and/or subcontractors. All construcishall be done in a good and workmanlike
manner, in accordance with the approved plan aguaisite building and other permits, licenses
and approvals and other requirements of federal @tade authorities having jurisdiction
including, but not limited to, all federal and St#aws and rules applicable to the historic site.

J. Operator may enter into contracts for the quernce of construction of an
Improvement, provided that in no such event shakm@tor’s obligations under this Agreement
be deemed to be diminished thereby. Nothing coathin any such contracts shall be construed
as creating any contractual relationship betweey aontractor and subcontractor and
Department. Prior to entering into any such camsion contract, Operator shall submit a copy
of the proposed contract and a statement of theogexml contractor's qualifications to
Department and obtain Department’s written approweél the contract and contractor.
Department reserves the right to reasonably dissppthe use of any contractor, and in such
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event, Operator shall promptly secure the servifea contractor reasonably acceptable to
Department. Department may, at its own cost amEkmse, monitor Operator’s construction
management.

K. For any Improvement undertaken as a singlespt@nd involving an estimated cost
aggregating more than Twenty Thousand ($20,00@@dprs, Operator shall, at the request of
Department: (i) provide to Department, as secufay the satisfactory completion of the
construction of the project in form and substaretésfactory to Department, a corporate surety
bond of a corporate surety company satisfactoBgpartment in the amount of 100% of the cost of
construction of the project naming Department anqmkrétor as co-obligee; and (ii) provide to
Department a labor and material payment bond obrpocate surety company satisfactory to
Department and meeting the requirements of N.J&ZAAM4-143 providing for the prompt payment
for materials, supplies, labor, services and eqgeaigmnaming Department and Operator as co-
obligee in form and substance satisfactory to Deyent.

L. Prior to the commencement of construction, @f shall deliver to Department
certificates of insurance showing that Operator@mnits contractors and subcontractors have
obtained insurance coverage during constructidolbkmsvs:

1. Completed Value Builder's Risk insurance withanstard fire and
extended coverage and, to the extent that insuragamst any additional
risk is obtainable at standard rates, “all-risk”teded coverage
endorsement;

2. Contingent Liability and Comprehensive Generalblf Liability:
Insurance with a Contractual Liability endorsem@ntluding insurance
with respect to owned or operated motor vehiclaf) aggregate limits of
not less than One ($1,000,000) Million Dollars witspect to bodily
injury, death or property damage for anyone acdjdcard

3. Worker's Compensation Insurance applicable & ltaws of the State of
New Jersey and Employer's Liability Insurance Miithits of not less than
One Hundred Thousand ($100,000.00) Dollars perromoce for bodily
injury liability and One Hundred Thousand ($100,000 Dollars
occupational disease per employee with an aggrdigateof Five Hundred
Thousand ($500,000.00) Dollars occupational disease

The insurance policies described in H1 and H2 atlshvadl name Department as an additional
insured.

M. All improvements undertaken or made withoutpBment’s written approval
and/or for which Operator cannot document to thésfsation of Department that the
Improvement was completed in accordance with requénts of all federal, State, and local
government authorities having jurisdiction shall mmoved by Operator on Department’s
demand. Operator shall, at its sole cost and esqemrepair any damage to the State-owned
property caused by Operator’s construction anddoraval of any unauthorized or unacceptable
improvement.

N. Upon completion of any Improvement, Operatalistas a condition precedent to
Department's acceptance and Operator's use andtiopethereof as part of the Park Property,
deliver to Department: (i) copies of all permanesttificates of occupancy necessary for use and
occupancy of the Improvement; (ii) copies of figad complete waivers by Operator's general
contractor and its subcontractors of their rigbt§ilé or assert a mechanic's lien against anyqdart
the Park Property or Improvement or any work pent; and (iii) one complete set of
reproducible "as-built" or record drawings of thgoprovement.

0. All Improvements hereafter constructed on tagkRProperty by Operator shall be
the property of Department. Upon the expiratiortesmination of this Operating Agreement,
Operator shall turn over use and operation theteofDepartment free of any liens or
encumbrances and without payment of any compemstiteyefor by Department to Operator.

30. HISTORIC SITES AND ARTIFACTS
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A. The Park Property is listed in the New Jersey Rexgef Historic Places. Operator
shall at all times comply with conditions of thewWdersey Historic Council and New Jersey
Historic Preservation Office in its approval of @ger's plan for the preservation, restoration,
repair and improvement of the Park Property. Qperahall not modify, change or deviate
therefrom without first obtaining the express werittapproval thereof by Department and the New
Jersey Historic Sites Council, and the New JergstoHc Preservation Office.

B. In the event that any historic artifacts or itemqppearing to be of a historic nature are
uncovered or discovered during the course of Opeaativities on the property, the Superintendent
of the State Park and/or the State Park Policaupnate to be notified. Such historic articles tare
be left in place until inspection by appropriatat&tPark Service personnel who will ascertain their
historic significance and issue instructions regaycandling and removal. Such items are the
property of the State of New Jersey and shall neeisdered to State Park Service representatives
accordingly.

31. INDEPENDENT PRINCIPAL

Operator shall, at all times, act as independantipal and not as an agent or employee
of the Department. Operator agrees not to entey amty agreement or commitment on
Department's behalf.

32. INDEMNIFICATION

A. Operator shall, for itself, its successord assignees, assume all risks and
liabilities arising out of Operator’s use, develgnt) management, maintenance, improvement,
and operation of the Park Property. Operator canento defend, protect, indemnify, and save
harmless Department and each and every of itseofficagents, employees, successors, and
assignees and hereby releases Department andrehelvery of its officers, agents, employees,
successors, and assignees from and against angllasutch liabilities, losses, damages, costs,
expenses (including reasonable attorney's feeseapdnses), causes of action, suits, claims,
demands, or judgments of any nature arising fromamed to arise, in whole or in part, in any
manner out of, be occasioned by, or result from:

1. any injury to, or the death of, any person inoa, or any damage to
property which occurs in, on, or about the ParkpBrty or upon any
sidewalk or walkway within the Park Property orany manner growing
out of or connected with the use, non-use, condittw occupancy of the
Park Property or any part thereof, or the conswacbr repair of any
Improvements of the Park Property;

2. any act, error, or omission of Operator, iterdg, servants, employees,
contractors, invitees (express or implied), or argyalaiming by or
through Operator in the performance of this Agreatne

3. violation of any agreement or condition of tAigreement by Operator, its
agents, employees, contractors, invitees (expressgied), or anyone
claiming through Operator;

4. violation by Operator of any contracts, agrestsieor restrictions of
record concerning the Park Property; or

5. the failure or omission to comply with any insoice policy required under
this Agreement or any federal, State, or local lasdjnance, rule, or order
affecting the Park Property or Operator’s use thiere

B. Operator agrees that any contract with its remtrs and consultants shall require

such contractors and consultants to defend, indgnpibtect, and save harmless Department and
release Operator and Department and their offi@ald employees from and against any suits,
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claims, demands, or damages of whatever kind ar@atrising out of or claimed to arise out of in
whole or in part any negligent act, error, or omisof the contractor, consultant, or their agents,
subcontractors, servants, and employees in therpghce of any work or professional services on
or for the benefit of the Park Property.

C. Department and Operator shall, as soon asiqabtt after a claim has been made
against either of them, give written notice thereothe other, along with full and complete
particulars of the claim. If suit is against Depant, Operator, or any of its agents, servamts, 0
employees, it shall expeditiously forward or hawevarded to the other every demand,
complaint, notice, summons, pleading, or other dunt received by or then in its possession of
the possession of its representatives.

D. It is expressly agreed and understood that approval by Department of the
work performed or reports, plans, and specificatiprovided by Operator shall not operate to
limit the obligations of Operator assumed purstarthis Agreement.

E. Operator's liability pursuant to this Parpiwrahall continue after the termination
or expiration of this Agreement with respect to &apility, loss, expense, or damage resulting
from acts arising or claimed to arise prior to teemination or expiration hereof and/or
obligations of Operator under this Agreement thavise such termination or expiration. .

F. Operator's indemnification obligations are hmited by, but are in addition to,
the insurance obligations contained in this Agresime

G. The provisions of this indemnification clausalsin no way limit the obligations
assumed by Operator under this Operating Agreenmemt,shall they be construed to relieve
Operator from any liability or to preclude Departinfom taking any other actions available to it
under any provisions of this Operating Agreemeratdaw or in equity.

H. All claims asserted against the Departmenthey@perator shall be subject to the
New Jersey Tort Claims Act, N.J.S.B9:1-1, et seq. and/or the New Jersey Contratiahllity
Act, N.J.S.A59:13-1, et seq. Nothing in the Operating Agreansball be construed as a waiver
by the Department of any warranty, expressed oli@éhpor any remedy at law or in equity.

33. INSURANCE

A. Operator shall, at its sole cost and expense far the Park Property and
operations described in this Agreement, securenaaidtain in full force and effect at all times
during the term of this Agreement, insurance foy damages imposed by law and assumed
under this Agreement of the types and in the ansoheteinafter provided:

1. Public liability as broad as the standard cage forms currently in use in
the State of New Jersey which shall not be circuided by any endorsements limiting the
breadth of coverage. The policy shall be endotseaiclude:

. Broad Form Comprehensive General Liability

. Premises/Operations

. Products/Completed Operations

. Liquor Law Legal Liability

. Protection and Indemnity; and

. Operator Owned, Operated, or Non-owned Motor vekicl

The limits of liability for Bodily Injury and Praerty Damage shall not be
less than One Million Dollars ($1,000,000) per acence combined single limits for each
location covered by this Agreement.

2. Property insurance to cover loss or damagarotAll Risk" of physical
loss form of coverage against fire, loss, theft damage on the contents of anything located on
the Park Property that is owned by Operator. #adrance shall be in an amount not less than
the appraised value of those contents. Operatdl shtain and provide, at its own expense, an
appraisal of the contents owned by Operator forpingose of obtaining and maintaining the
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aforementioned insurance.

3. Worker's Compensation applicable to the lafthe State of New Jersey
and Employer's Liability Insurance with limits obtnless than $100,000 per occurrence Bodily
Injury, each occurrence; $100,000, as well as Cattoipal Disease, each employee, with an
aggregate limit of $500,000.

4. Loss or damage by accidental occurrence tovstmiler, air conditioning
equipment, pressure vessels or similar apparatasespiping, if applicable, now or hereinafter
installed in the building where applicable, shadlibsured under a comprehensive form Boiler
and Machinery policy. Limit of liability shall ndbe less than $25,000 per accident with no
applicable deductible. Department reserves thiet tig revise such limits from time to time,
giving due regard for comparable coverage beingitagied in other comparable buildings.

5. Such other insurance and in such amounts gsfrma time to time be
reasonably required by Department against otheratde risks which at the time are commonly
insured against in the case of premises similaiyaked with due regard to the type of
improvements and type of use and operations t@mbducted by Operator under this Agreement.

6. The limits of said policies described in (hyaugh (5) above shall be
increased from time to time to meet changed cir¢antes, including but not limited to changes
in the purchasing power of the dollar, as measbyechanges in the Consumer Price Index, and
changes indicated by the course of plaintiffs’ idsdn personal injury actions.

B. Operator shall require any person providing aewice and/or conducting any
activity on the Park Property, as part of Operatmperation thereof, to secure and maintain ireforc
at all times during the provision of any servicel/an conduct of any activity thereon, as part of
Operator's operation of the Park Property, inswarmverage of the types and in at least the
minimum amounts required under subparagraph Ai@Rhragraph.

C. All policies of insurance issued in accordamgth this Agreement shall provide
that the proceeds thereof shall be payable to Depeat and Operator as their respective
interests may appear. All insurance policies nemlito be maintained by Operator in
accordance with this Agreement shall be issued myingurance company authorized and
approved to conduct business in the State of Newgeyeand shall, except for Worker's
Compensation Insurance under subparagraph 3 abwame the State of New Jersey,
Department of Environmental Protection as an “Aiddal Insured.”.

D. When Operator signs this Agreement and retiirtes Department for signature,
Operator shall provide Department with a currenttiteate of insurance evidencing that
Operator has obtained all insurance coverage rmdjuir accordance with this Agreement. A
copy of the certificate of insurance shall be dttacto this Operating Agreement as Exhibit E.
Failure to provide a certificate of insurance & time of Operator's execution of this Agreement
shall render this Operating Agreement null and volthe certificate of insurance shall provide for
thirty (30) days’ notice, in writing, to Departmeptior to any cancellations, expiration, or non-
renewal during the term the insurance is requiedoé maintained in accordance with this
Agreement. Operator also shall provide Departnwatit valid certificates of renewal of the
insurance upon the expiration of the polices sb Drepartment is continuously in possession of
current documentation that Operator has obtainedismaintaining in full force and effect all
insurance required under this Operating Agreemédperator also shall, upon request, provide
Department with copies of each policy required urilies Agreement certified by the agency or
underwriter to be true copies of the policies piled by Operator. The Operator shall not allow any
sub-operator, contractor, or subcontractor to emgagany activity on the Park Property without
first submitting to Department a current certifeeaif insurance showing that the contractor or
subcontractor has obtained insurance coverage déordance with the requirements of this
Agreement. Operator shall deliver the certificateBepartment's address as provided in Paragraph
7C of this Agreement.

E. In the event that Operator fails or refuseseteew any of its insurance policies to
the extent required by this Agreement, or any goliccancelled, terminated, or modified such
that the insurance does not meet the requiremehtthi® Agreement, Department may
immediately suspend all of Operator's operationghenPark Property until Operator obtains
insurance coverage in satisfactory form in comgawith this Agreement or may proceed to
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default Operator and terminate this Agreement.

F. Operator expressly understands and agreesnlgansurance protection required
by this Agreement shall in no way limit Operatartdigations assumed in this Agreement and
shall not be construed to relieve Operator froriliy in excess of such coverage, nor shall it
preclude Department from taking such other actemare available to it under any provision of
this Agreement or otherwise in law or in equity.

G. The limits of insurance policies described his tParagraph shall be reviewed by
Department and Operator every two (2) years. Qgenaay increase the limits of said policies to
meet changed circumstances including, but notéduanib, changes in the United States Consumer
Price Index and changes indicated by the courp&awitiffs’ verdicts in personal injury actions.

34. DAMAGE TO PROPERTY

A. Operator shall, at its sole cost and expereggir all damage caused to either the
Park Property or any other land and/or improvemeatsprising part of Liberty State Park by
Operator, its employees, agents or invitees (espce®r implied) within the period of time
prescribed by Department in a written demand.hénevent that Operator fails to so repair after
such written demand by Department, the Departmesy, mt its option and subject to the
availability of funds from insurance coverage oprpriated therefor, elect to make said repairs,
and the cost thereof shall be paid by Operatord@patment within fifteen (15) days of demand
therefor. Failure to make such payment shall besicered a material breach of this Agreement
and may result in termination of same at Departiaaliscretion.

B. All repairs by Operator of damage to the PRr&perty or any other land and/or
improvements comprising part of Liberty State Pahlall restore the affected property to the
appearance, condition, and utility of said propértynediately prior to the damage or destruction.
All repairs shall be completed in accordance withngp and specifications submitted to and
approved by Department under Paragraph 30C oRtiisement to the same extent as though said
repair is an Improvement.

C. In the event of damage or destruction of thkk PProperty, in whole or in part, by
fire, explosion, the elements, or otherwise dutimg term of this Agreement, Department may,
in its discretion, either terminate this Agreemfotn the date of such damage and destruction
or, subject to the availability of funds from inance coverage or appropriated therefore, cause
such damage or destruction to be repaired..

D. This Agreement shall not be construed to mregar obligate Department to cause
any damage to or destruction of the Park Properthe repaired for the benefit of Operator.
Department shall not be liable to Operator for E$g occasioned by the damage to or destruction
of the Park Property and/or Department's declarahiat this Agreement is terminated.

35. FLAMMABLE SUBSTANCES

The Operator shall not use or permit the storagesage of any flammable substances
(including but not limited to illuminating oils, odles, oil lamps, turpentine, benzine, naphtha, or
any similar substance prohibited in standard pedi@f fire insurance companies in the State of
New Jersey) in any building or structure on thekHRnoperty without the prior written approval
of, and subject to such terms and conditions asbeagquired by, the Department.

36. INTOXICATED PERSONS

The Operator immediately shall notify the area 3umpendent or Park Police of any
intoxicated person on the Park Property.

37. COMPLIANCE WITH LAWS, LICENSES, PERMITS, AND IN SURANCE
POLICIES

A. Operator shall obtain, pay for, comply witlmdamaintain during the term of this
Agreement all licenses, permits, authorizationsamy documents required by the appropriate
federal, State, and local authorities for the improent, maintenance, and use of the Park
Property in accordance with this Agreement. Depant agrees to cooperate fully with
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Operator in obtaining same. Operator shall provizepartment with satisfactory written
evidence that all such licenses, permits, and ajfsohave been obtained prior to the
commencement of the improvement, maintenance, erofishe Park Property. Operator also
shall provide Department with satisfactory docuragah that all such licenses, permits, and
approvals have been renewed as may be requirdthsDépartment is at all times in possession
of adequate documentation that Operator has olot@ind is maintaining such licenses, permits,
and approvals.

B. Operator shall comply with the requirementsalbfpolicies of insurance required
by this Agreement.
C. Operator shall, at its sole cost and expeswaply with all duly promulgated and

applicable federal, State, and local laws, ruledinances, or orders affecting the Park Property
or the use thereof, whether or not any such lawdinances, rules, or orders may involve a
chance of policy on the part of the governmentalybenacting same.

D. If Operator is issued:
1. a notice of failure to comply with any polic{/iasurance required by this
Agreement;
2. a summons or any notice of violation for vimatof any license, permit,

certification, authorization, approval, or any damiinstrument required
by any federal, State, or local authority havingsgiction, necessary to
improve, maintain, and use the Park Property inoaance with the
provisions of this Agreement; or

3. a summons or any notice for violation of anylydpromulgated and
applicable federal, State, or local laws, rulesgdeos, or ordinances
affecting the Park Property or any use thereof,

Operator shall immediately forward a copy of thetige or summons to
Department, and Operator shall have such time teecbsaid violation as is
prescribed in the notice or summons. If such viatais not cured within the
prescribed period or any extension thereof, itldhf@deemed a material breach of
this Agreement, and Department, in addition to a@@a) a default of this
Agreement by Operator, may, in its discretion, saspOperator's operation of all
or the affected portion of the Park Property. @pmar shall indemnify
Department against all liability, claim, loss, ayment of any kind arising from
Operator's failure or omission to comply with amgls insurance policy, license,
permit, certification, authorization, approval, amy applicable federal or State
law, rule, ordinance or order.

E. Operator shall comply with all rules and regolas promulgated by the
Department and all applicable rules and regulatipr@mulgated by the New Jersey State
Department of Health and Senior Services.

38. PUBLIC USE

Operator shall not be construed as to effect thelges accorded to the public's use of
the Park Property or to restrain or prevent indigidpoersons or groups of persons from bringing
their own food, beverages, or recreational equignieto the Park at any time or into the
Terminal Building from 8 a.m. to 6 p.m.

39. NO DISCRIMINATION; AMERICANS WITH DISABILITIES  ACT

A. Operator shall comply in the performance a$ tAgreement with all applicable
State, federal, and local statutes, rules, and laggns pertaining to discrimination and
affirmative action, including but not limited to NS.A. 10:2-4, the New Jersey Law Against
Discrimination, N.J.S.A10:5-1 etseq, and Title IV of the Civil Rights Act of 1984 (P.88-
352).
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B Operator shall not discriminate on the basiag#, national origin, residence, race,
creed, color, disability, sex, or sexual preferencalowing the public access to and use of thé# Go
Course Property.

C. Operator shall not discriminate against anysqer employee, or applicant for
employment because of age, national origin, raed; color, disability, sex, or sexual preference.
This provision shall include, but not be limited, tthe following: employment; upgrading;
demotion; transfer; recruitment; recruitment adsery; rates of pay or other forms of
compensation; layoff or termination; and selecf@rtraining, including apprenticeship.

D. Operator shall make all facilities and prograatessible to the disabled in
compliance with the Architectural Barriers Act &6B, 42_U.S.C.A4151 et seq., Title VI Civil
Rights Act, Section 504, Americans With Disabititiact, 42 U.S.C.A12101 et seq., and the New
Jersey Barrier Free Subcode, N.J.AS23-7 et seq., all as are now in effect and spb=#ly
amended.

40. TERMINATION, EXPIRATION, AND SUSPENSION OF OPERATIO NS

A. Operator shall comply with the terms and caadg of this Agreement. Failure to
comply and/or the existence of any condition wid@partment determines to be in violation of the
terms and conditions hereof shall be considerdx ta material breach, in which event Department
may, in addition to any other right or remedy pdad for by law or in equity, terminate this
Agreement as follows:

() In the event of Operator's failure to (a)abtand maintain all the insurance
coverage required to be obtained and maintainedruhté Agreement or to
provide Department with certificates of insuranoeuwmenting that Operator
has obtained and is maintaining such insurance ragee (b) provide
Department with current certificates of insuranoevgng that its contractors
or subcontractors have obtained and are maintainsyyance coverage in
accordance with the requirements of this Agreeman{c) pay when due
any payments or other sums required to be paidgsra@or hereunder; or
(d) correct any violation described in a notics@mmons issued to Operator
under Paragraph 37 of this Agreement, and a caitow of such failure
under (a), (b), (c), or (d) above for a periodesf {10) days after Operator's
receipt of written notice thereof from Departmeetved by certified malil,
return receipt requested, termination shall, indiseretion of Department,
be effective at the conclusion thereof; or

(i) In the event of Operator’s failure to peroor comply with any of the other
covenants, agreements, and conditions herein cexdtand a continuation
of such failure for a period of thirty (30) daydeafOperator's receipt of
written notice thereof from Department served bytifoeed mail, return
receipt requested, termination shall, in the digmmeof Department, be
effective at the conclusion thereof.

B. Operator shall have the right to terminate #hggeement upon ninety (90) days’
written notice served upon Department by certifiell, return receipt requested. Said notice shall
include a comprehensive explanation and justificatof Operator’'s reasons for not continuing
operations under this Agreement. Within forty-fiigb) days after receipt of Operator’'s notice,
Department and Operator shall determine whethergasons for termination can be resolved to
their mutual satisfaction. In the event that Omerand Department determine that said reasons
cannot be resolved, termination shall become éffectinety (90) days after Department’s receipt
of the notice.

C. Termination of this Agreement by either pagyharein provided shall not release or
discharge any payment, obligation, or liability @wv&® the other party under the terms and
conditions of this Agreement as of the date of saamination.

D. Upon expiration or other termination or caretédin of this Agreement, the Operator

shall quit and surrender operation of the Park éntgand leave the Park Property in a broom clean
condition, without fraud or delay, and in good era®ndition, and repair, reasonable wear and tear
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excepted. If Operator shall fail to remove anyspeal property lawfully belonging to and
removable by Operator within the time prescribedby notice of termination or before the stated
expiration of this Agreement, Department may remsame at the expense of Operator. Operator
hereby covenants to pay any and all damages whashbe caused to the Park Property by the
removal of structures and personal property. Ther&or’s obligation to observe or perform this
covenant shall survive the expiration or other teation of the Term of this Agreement. The
Operator shall not remove any permanent fixturesnupxpiration or other termination or
cancellation of this Agreement.

E. Upon the expiration or termination of this Agment, Operator shall pay to
Department without demand or notice the sum ofdhewing:

() All payments accrued to the date of such mtjn or termination and, in
the event of termination, the unpaid rent for themt or until Department
establishes a new operator at the Park Propedgoifier. If the Department
contracts with a new operator at the Park Prodertyess than Operator's
payments to the Department, Operator shall payifference until the end
of the term. If Department contracts with a newerapor at the Park
Property for more than Operator's payments to tagaBment, Operator is
not entitled to the excess; and

(i) The cost of making all restoration, renowati improvement, and repairs
required to be made by Operator hereunder andrfiirpeng all covenants
of Operator relating to the conditions of the PRBrbperty, including any
improvements thereon during the term and upon aW@ir or sooner
termination of this Agreement, is to be deemed arfacie to be the cost
estimated by an architect or contractor selectedDepartment or the
amounts actually expended or incurred thereaft@dpartment.

F. Operator shall, at the direction of Departmeéminediately suspend, delay, or
interrupt operation of all or any part of the P&uoperty for such period of time as Department
may determine to be appropriate to protect the Padperty and/or public health, safety, and
welfare due to the occurrence of hazardous workditions, emergency conditions, and/or any
other cause including, but not limited to, Operatdailure to perform any of the covenants,
agreements and conditions contained in this Agreeme its part to be performed, provided that
Department has determined that the continuancénefoperation of the Park Property may
detrimentally impact the area and/or health, safabd welfare of persons on-site. Operator
hereby waives any claim, and Department shall motfidble to any party claiming through
Operator, for damages, payment abatement, or casapen as a result of Department's actions
under this Paragraph. Department's suspensiopearftions shall be in addition to any other
right or remedy available by law or in equity.

41. REVOCATION CLAUSES

The Operator covenants that the decision of thenr@issioner of the Department
relative to the performance of the terms of thee®gnent shall be final and conclusive.

42. CORPORATION

A. Any Operator that presents itself or représéself as a corporation operating or
doing business in the State of New Jersey mustigwogaid papers of incorporation to
Department along with renewals, changes, or angralocument that in any way affects the
current or future status of Operator as a leggla@tion.

B. Operator shall adopt a resolution authorizing execution of the Agreement.
Operator shall submit a copy of said resolutionepartment when Operator signs this
Agreement and returns it to Department for sigreatul certified copy of said resolution shall
be attached to this Operating Agreement as ExRibit

43. ASSIGNMENT OF AGREEMENT OR SALE OF INTERESTS

A. Operator and/or any person or entity whicmswa controlling interest, as herein
defined, in Operator's ownership (collectively rede to as the Operator for the purposes of this
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section) shall not assign or otherwise sell ordfanresponsibilities under this Agreement or the
operations authorized hereunder, nor sell or otiservassign or transfer, including, without
limitation, mergers, consolidations, reorganizationor other business combinations, a
controlling interest in such operations, this Agneat, or a controlling interest in Operator's
ownership, as defined in this Agreement, withoetphior written approval of Department.

B. Operator shall advise the person(s) or emptibposing to enter into a transaction
described above that Department shall be notifretithat the proposed transaction is subject to
review and approval by Department. Operator giegfliest in writing Department's approval of
the proposed transaction and shall promptly probeépartment with all relevant documents
related to the transaction, and the names andfigatibns of the person(s) or entity involved in
the proposed transaction.

C. Department, in exercising the discretionaryharty set forth herein, shall,
among other matters, take into consideration theag@ment qualifications of individuals or
entities which would thereby obtain an interesthia facilities or services authorized hereunder,
the experience of such individuals or entities watimilar operations, and the ability of such
individuals or entities to operate the concessioth@ized under this Agreement in the public
interest.

D. For the purpose of this Agreement, the terontlling interest” in an Operator's
ownership shall mean, in the instance of a corpotgierator, an interest beneficial or otherwise
of sufficient outstanding voting securities or d¢apiof Operator so as to permit exercise of
substantial managerial influence over the operatiminthe Operator, and, in the instance of a
partnership, limited partnership, joint venture, individual entrepreneurship, any beneficial
ownership of the capital assets of the Operatoficgrit to permit substantial managerial
influence over the operations of the Operator. ddpent will determine whether or not an
interest in an Operator constitutes a controllimgriest within the meaning hereof.

E. Operator shall not enter into any agreemeith \any entity or person except
employees of the Operator to exercise substantaagement responsibilities for the operation
authorized hereunder or any part thereof withouttevr approval of Department at least thirty
(30) days in advance of such transaction.

F. In determining whether to approve any assignroéthis Agreement or sale of a
controlling interest in Operator's ownership, Déypent reserves the right to apply the standards
and requirements set forth in the bid specificatipablished by Department to solicit bids for
the operations covered by this Agreement. In amditDepartment reserves the right to
condition its approval of any assignment of thisréement or sale of controlling interest in
Operator's ownership upon Operator agreeing toagee the continued performance of the
proposed assignee or transferee.

44, SUB-OPERATORS

Operator shall not enter into sub-operating or-cufitractor agreements with outside
entities for the performance of any of its obligag under this Operating Agreement, without
the approval of Department. If Operator has oleia liquor license from the Division of
Alcoholic Beverage Control for a restaurant or aarg, it may not sub-contract the operation of
the restaurant or event that involves the servingpée of alcoholic beverages. Before Operator
may allow a sub-operator or sub-contractor to bégioperate or use the Park Property, both
Operator and the sub-operator/contractor must sigaub-operating/contracting agreement,
which shall be subject to Department’s written awpt prior to taking effect. In no event will
Department and any sub-operator or sub-contraetee Bny contractual relationship by virtue of
the sub-operator’'s/contractor’'s relationship to @pw. During the Term of this Operating
Agreement, Operator shall indemnify Department assume all responsibility for all
acts/omissions of any sub-operator/contractor adits compliance with respective sub-
operating/contracting agreement.

45. BANKRUPTCY
In the event the Operator enters into proceedieigéing to bankruptcy, whether voluntary

or involuntary, the Operator agrees to furnish temit notification of the bankruptcy to the
Department with a copy to the Attorney General'sige@f This notification shall be furnished
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within five (5) days of the initiation of the pramdings relating to the bankruptcy filing. This
notification shall include the date on which thenkraiptcy petition was filed, the identity of the
court in which the bankruptcy petition was filedgahe name(s), addresses, and telephone numbers
of the attorney or firm handling the bankruptcy.hisT obligation remains in effect until final
payment is made under this Agreement.

46. CREATION OF LIENS OR ENCUMBRANCES BY OPERATOR

A. Operator shall have no power to do any achake any contract which may create
or be the foundation for any lien, mortgage, oeo#ncumbrance upon any interest of Department
in the Park Property or in the buildings or Impnoents thereon; it being agreed that should
Operator cause any alterations, rebuilding, reptacgs, changes, additions, improvements, or
repairs to be made to the Park Property or thedibgg or Improvements thereon or labor
performed or material furnished therein, thereanthereto, neither Department nor the Park
Property shall under any circumstances be liabl¢éhf® payment of any expense incurred or for the
value of any work done or material furnished, blutsach alterations, rebuilding, replacements,
changes, additions, improvements, repairs, labod, material, shall be made, furnished, and
performed at Operator's expense, and Operator bhaBolely and wholly responsible to the
contractors, laborers, and materialmen furnishimy@erforming such labor and material.

B. If, because of any act or omission (or allegetl or omission) of Operator, any
mechanic's or other lien, charge, or order forgéygment of money shall be filed against the Park
Property, any buildings, or any Improvements thereo against Department (whether or not such
lien, charge, or order is valid or enforceable s}y Operator shall, at its own cost and expense,
cause the same to be cancelled and dischargedooflrer bonded within ten (10) days after notice
to Operator of the filing thereof.

C. Operator shall, upon completion of any improgst(s), provide Department with a
signed copy of any and all lien(s), which shallicgate that all contractors have been paid and all
lien(s) have been discharged.

47. SOLICITATION

Operator warrants that no person has been emptisedly or indirectly to solicit or secure
this Operating Agreement in violation of the prows of N.J.S.A52:34-19 and that the laws of
the State of New Jersey relating to the procureraedtperformance of this Operating Agreement
have not been violated by any conduct of Operatatuding the paying or giving directly or
indirectly of any fee, commission, compensatioft, gratuity, or consideration of any kind to any
State employee, officer, or official.

48. COMPLIANCE AND PERFORMANCE EVALUATION

A. Mandatory Operator evaluation and complianesiew meetings for Basic
Concessions shall be conducted annually duringt(8¥ specified periods. The meetings shall
review all aspects of the concession operationringuhat quality public services are being
provided on a continuing basis, in accordance wth bid specifications and this Agreement,
that operational problems/concerns are addressed tmely basis, and that all terms and
conditions are clearly understood. The meetingdl ble held on-site with appropriate State Park
Service staff and a management/supervisory repiasenof the Operator. An evaluation form
shall be utilized to document the evaluation megtwhich will identify any deficiencies and the
corrective action required. A copy of the complet@luation form shall be provided to the
Operator’'s management/supervisory representatideshall be attached to and made a part of
this Agreement.

B. The mandatory meetings shall be conducted duhie following periods:
#1 - During the month of May prior to Memorial Dagekend.
#2 - During the first 2 weeks of August.

#3 - During the last two weeks of October.
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49. ENTIRE AGREEMENT

This Agreement represents the entire agreemewebkatthe parties and all negotiations,
oral agreements, and understandings are mergeith.here

50. AMENDMENTS

This Agreement may be amended, supplemented, edamgodified, or altered solely
upon mutual agreement of the parties hereto maderiting. This Agreement cannot be
modified or amended by conduct or course of dealing

51. CONTINUATION OF TERMS

If Department permits the Operator to continueraijoey the Park Property after expiration
of this Agreement without having executed a newvitemiagreement with Department, the Operator
shall operate the Park Property subject to all $ermovenants, and conditions contained in this
Agreement. Such continuation of operations by @perator shall not constitute a renewal or
extension of this Agreement.

52.  WAIVER OF TRIAL

It is mutually agreed by and between Department @pdrator that they hereby waive
trial by jury in any action, proceeding, or couctaim brought by either of the parties hereto
against the other on any matters whatsoever armutgpf or in any way connected with this
Agreement, the relationship of Department and Qper¢ghe Operator's use or occupancy of the
Park Property, and/or any claim of injury or damage

53. NOTICES

The parties hereto agree that all submissions papjs, and notices that may be required
under this Agreement shall be forwarded by Cedifiail, Return Receipt Requested, to the
appropriate party’'s address that appears on pag€lgrof this Agreement. Either Department
or Operator may at any time change such addressdiljng a Notice of Change to the stated
address at least ten (10) days prior to the effectate of such change.

54. WAIVER

Failure of either party to complain of any act onission on the part of the other party,
no matter how long same may continue, shall natdeamed a waiver by said party of any of its
rights hereunder. No waiver by either party at &me, express or implied, of breach of any
provision of this Agreement shall be deemed wawkibreach of any other provision or a
consent to any subsequent breach of the same atlayprovision. The consent to or approval
of any action on any one occasion by either paeneto shall not be deemed a consent to or
approval of any other action on the same or angemlent occasion. Any and all rights and
remedies which either party may have under thiss@grent or by operation of law, either at law
or in equity, by reason of a breach by the othetypshall be distinct, separate, and cumulative
and shall not be deemed inconsistent with any aifght or remedy, and any two or more or all
of such rights and remedies may be exercised asahee time. Acceptance by either party of
any of the benefits of this Agreement with knowledyg any breach thereof by the other party
shall not be deemed a waiver by the party receitirggbenefit of any rights or remedies to
which it is entitled hereunder or by law.

55. REPORT OF INJURY

Any injury which shall occur to Operator, its sem& agents, or invitees (expressed or
implied) of which Operator shall be aware shallrbported to Department immediately and in
writing within twenty-four (24) hours of the incide SPP requires immediate notification of
Park Police for written report.

56. SUPERSEDES

This Agreement supersedes and cancels all prieeagents covering the Park Property.
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S57. SUCCESSION AND BINDING AGREEMENT

Except as otherwise set forth herein, all of #@nts and provisions of this Agreement
shall be binding upon and shall inure to the beénaffithe successors and assignees of the
respective parties hereto.

58. SEVERABILITY

If any term or provision of this Agreement, or thpplication thereof to any person or
circumstance shall, to any extent, be determinetdetanvalid or unenforceable by a court of
competent jurisdiction, the remainder of this Agneat, or the application of such term and
provision of this Agreement, shall be valid andoecdd to the fullest extent permitted by law.

59. HEADINGS

The article, paragraph, and subparagraph headimgsighout this Agreement are for
convenience and reference only, and the words icaataherein shall in no way be held to
explain, modify, amplify, or aid in the interpratat, construction, or meaning of the provisions
of this Agreement.

60. PAY TO PLAY

A. This Agreement is subject to the provisiong>df. 2005, c. 51_(N.J.S.A.9:44A-
20.13 et seq.), and compliance with said statutdl le a material term and condition of this
Agreement.

B. Operator is advised of its responsibility tefdn annual disclosure statement on
political contributions with the New Jersey Eleatihaw Enforcement Commission (ELEC),
pursuant to N.J.S.A. 19:44A-20.13 (P.L. 2005, c,23éction 3) if the contractor receives
contracts in excess of $50,000 from a public entitya calendar year. It is the contractor’s
responsibility to determine if filing is necessaRailure to so file can result in the imposition of
financial penalties by ELEC. Additional informati@bout this requirement is available from
ELEC at 888-313-3532 or atww.elec.state.nj.ysnd attached hereto as Exhibit H.

61. GOVERNING LAW

The Department and Operator agree that jurisdiaifaany action hereunder shall lie in a
court of competent jurisdiction in the County of ider, State of New Jersey. This Agreement
shall be governed by and interpreted in accordanitethe Laws of the State of New Jersey.

62. NO THIRD PARTY BENEFICIARIES

There shall be no third party beneficiaries of thgreement, and no person, firm, or entity
not a party to this Agreement shall be entitle@lgom any right, benefit, or presumption from or
estoppel by this Agreement.

63. NEGOTIATED DOCUMENT

Each and every provision of this Agreement has liedependently, separately, and freely
negotiated by the parties as if this Agreement vebedted by all parties hereto. The parties
therefore waive any statutory or common law pregianpwhich would serve to have this
document construed in favor of or against any pastthe drafter hereof.

64. PREVAILING WAGE ACT

A. Without limiting the scope of any other prowisi of this Agreement, Operator
agrees to comply with the New Jersey Prevailing &agt, P.L. 1963, Chapter 150. Operator also
agrees to comply with 42 USC, Section 9604 (g)(Lany conflict exists between the New Jersey
Prevailing Wage Law and Section 9604 (g)(1), theer@wr must comply with the federal
requirements.

B. The Operator’'s signature on this Operating Agrent is a guarantee that neither
(Winning Bidder) nor any contractors (Winning Biddenay employ to perform work required
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under this Agreement has been suspended or delgrtbed Commissioner, Department of Labor
for violation of the Prevailing Wage Act, P.L. 19&hapter 150.

65. ATTACHMENTS

The following are attached to and made part af Agreement:

Exhibit A — Request for Proposal, Management/Cjmaraof Basic Concession
Services and Catering/Event Management Servidaestty, State Park

Exhibit B — Operator’s Bid Response Proposal
Exhibit C — Maps of Liberty State Park (4 maps)
Exhibit D — Operational Management Plan

Exhibit E — Inventory of Non-Moveable Trade Frds
Exhibit F - Inventory of Moveable Trade Fixtures

Exhibit G - Certified copy of Operator's ResolutiAuthorizing Execution of
Agreement

Exhibit H - Vendor forms

IN WITNESS WHEREOF, the said parties have duly executed these prefenttays and year

first obtain written.
DEPARTMENT

STATE OF NEW JERSEY
Department of Environmental Protection

By:
Amy Cradic, Assistant Commissioner
Natural and Historic Resources
Date:
ATTEST:
By:
Date:
OPERATOR
By:
Date:
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ATTEST:

By:

Date:

This Operating Agreement has been reviewed
and approved as to form by:

PAULA T. DOW

Attorney General

State of New Jersey

By:

Lauren J. Trasferini
Deputy Attorney General

Date:
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